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3. Mechanic's Lien — Uncompleted work — setoffs — penalty or forfeiture. In a suit 
in equity to enforce a mechanic's lien, where the contractor has not completed his 
work, the owner is entitled to set-off against the contractor's claim the sum which 
it would take to complete the contract and any damages sustained by the owner by 
reason of the delay in the completion of the contract, and these damages will not 
be confined to a panalty or forfeiture stipulated for in the contract. 

4. Arbitration — Withdrawal from submission — damages. Either party may 
withdraw from an agreement to arbitrate an existing cause of action at any time 
before the award is made. The only remedy for the party aggrieved is a suit for 
damages for breach of the submission. The agreement to submit is no bar to a 
suit at law or in equity, and no foundation for a suit for specific performance. 



Norfolk & Western Railroad Company v. Brown. — Decided 
at Wytheville, July 11, 1895. — Buchanan; J : 

1. Master and Servant — Safe machinery — mismatclted couplings not negligence 
per se. A master is bound to observe all the care which the exigencies of the sit- 
uation reasonably require in furnishing machinery adequately safe to be used by 
the servant. But the use of cars of unequal heights and mismatched couplings 
in the same train is not negligence per se in furnishing safe machinery. 

2. Negligence — Proximate cause— fellow-servant. The proximate cause of the 
injury in this case was the negligent driving back of the train a second time by 
the engineer or fireman of the train, who were the fellow-servants of the brake- 
man injured, and hence the company is not liable. 

3. Negligence — How proved — burden of proof. Negligence may be proved by 
circumstantial evidence as well as by direct testimony, but the burden of proof is 
on the party alleging the negligence. The evidence in this case, considered as on 
a demurrer to the evidence, fails to establish the negligence of the defendant. 



Norfolk & Western Railroad Co. v. Harman & Crockett. — 
Decided at Wytheville, July 11, 1895.— JRiely, 3 : 

1. Common Carrier — Shipping facilities — negligence. When a railroad com- 
pany holds itself out as a common carrier of live stock, the law imposes upon it 
the duty to provide suitable and safe facilities, such as yards or pens, both at the 
place of shipment and the place of destination, for receiving and discharging the 
live stock offered to it for shipment over its road. If it permits salt water to be 
in such pen accessible to lambs offered for shipment, it is guilty of negligence and 
liable for the loss occasioned thereby. 

2. Common Carrier — Shipping facilities — contract against negligence. Although 
the printed contract of shipment stipulates that the carrier of stock shall not be 
liable for any injury to the stock until they are loaded into the car, and the car- 
door fastened or secured by the conductor, and shall only be liable for the safe 
carriage and delivery of the stock to its connecting lines, yet if the injury which 
occasioned the loss was inflicted at the shipping point before loading, through the 
failure of the carrier to provide safe and suitable shipping facilities, such failure 



1895.] DIGEST OF OTHER RECENT TTRGINTA DECISIONS. 459 

is negligence, and the carrier is liable, though the loss actually occurred beyond 
the line of such carrier. 

3. Principal and Agent. — The vendor of stock, who contracts to deliver the 
same to a railroad company for shipment on account of the purchaser, is not the 
agent of the purchaser in making such delivery. 



Norfolk & Western Railroad Company v. Mills & Fairfax. — 
Decided at Wytheville, July 11, 1895.— CardweU, J : 

1. Appellate Court — Second appeal — effect of prior deciman. On a second ap- 
peal, or writ of error, in the same case, every proposition of law decided on the 
first appeal, or writ of error, is binding on the appellate court whenever that case 
comes before it for adjudication. It is res judicata. But in order that a propo- 
sition may be considered as decided, it must appear that there was an application 
of the judicial mind to the precise question necessary to be determined to fix the 
rights of the parties. Applying this rule to the case in judgment, the decison on 
the former writ of error settled and decided the true construction of the contract 
in suit, and fixed the relative rights of the parties thereto. 

2. Appellate Court — Objections to evidence not made at the time. Objections 
to the introduction of evidence not made at the time cannot be considered by the 
appellate court. 

3. Appellate Court — Verdict of jury. The appellate court will not interfere 
with the verdict of a jury unless it appears that it was rendered plainly against 
the evidence, or without evidence. 

4. Award — Engineer' e estimate*— fraud or mistake. Although a contract between 
two parties stipulates that in all questions connected with certain estimates required 
by the contract to be made, and the amounts payable by and under the con- 
tract, the decision of the engineer of one of the parties shall be final and conclu- 
sive on all parties ; and that upon the final estimates of such engineer certain 
releases shall be secured by the other party before receiving the per cent, of money 
reserved by the terms of the contract, yet if the conduct of such engineer was 
fraudulent, or he was guilty of a mistake so gross as to amount to a fraud on the 
rights of the opposing party, the latter is not bound by such estimates and need 
not tender such releases, but may maintain his action on the contract to recover 
the true amount due him. 

5. Tender — Willingness to pay — payment into court. A willingness to pay the 
amount admitted to be due is not the equivalent of a legal tender of the amount 
and it is not made a legal tender by bringing the money into court. 

6. Instructions — When not error to instruct. It is not error to refuse to give 
instructions asked for by a party to a suit, when substantially the same ground is 
covered by other instructions given by the court. But where only constructive 
fraud on part of the defendant is necessary to entitle the plaintiffs to recover, it 
is error to give an instruction which involves the idea that willful or actual fraud 
is necessary. 

7. Juries are the Triers of Facts, under Proper Instructions from 
Court. — Whether the plaintiff was entitled to recover the higher or lower of two 



